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SURROGACY 
Motion 

HON ROBYN McSWEENEY (South West) [11.20 am] — without notice: I move — 

That this house discusses surrogacy and the legal and ethical issues surrounding legislation.  

Surrogacy has been a hot topic of debate in Australia in the past few months as we all became aware that 
a surrogate mother in Thailand who gave birth to twins was left with the little boy who had Down syndrome. 
People were very alarmed at that. The little girl was taken home by a Western Australian couple. There are 
various versions of the events and why the little boy, Gammy, was left in Thailand. The surrogate was reportedly 
paid $15 000. Subsequent to that, it was reported in the press that the father of the little girl is a convicted 
paedophile. Reportedly, he abused three girls under the age of 13 in the 1990s and was charged with six counts 
of indecently dealing with a child under the age of 13 and sentenced again. Reportedly, he faced court for those 
charges while he was on parole for molesting two young children under the age of 10.  

I have an educated view that paedophiles cannot be rehabilitated. Some years back the 
University of Western Australia did a research project on intrafamilial abuse by men who had been sent to jail 
for their crimes. Those who had been through a sex offenders program that was meant to educate them about 
their offending reoffended eight per cent more on release than those who had not been through a program. This 
finding has always stayed very fresh in my memory and I have quoted it many times. 

Having reformed the adoption legislation, I know that it would be impossible for anyone with a record of child 
sex offending to adopt. The same is very clear when people want to foster a child. Where are the criminal checks 
for surrogacy that are placed outside of Australia?  

We have this anomaly throughout Australia that at least 400 couples a year go outside Australia to Thailand or 
elsewhere to pay for a surrogate to have their child. It could be their biological child or the sperm of the partner 
could be used with the surrogate’s genetics. There are various other combinations. No checks are done before 
they leave Australia to sign that contract. I do not wish to see any more children in limbo. The people who are 
overseas at the moment waiting for their children to be born should not be penalised. Once a child is born, if 
there are no criminal issues such as child sex offences, it is too late to impose restrictions. I do not have time to 
get into the moral and ethical issues, although I could talk for hours on that. I am not against altruistic surrogacy 
but commercial surrogacy is an absolute legal minefield. My problem is the differing laws that we have in 
different states of Australia that pertain to surrogacy. I want to see the issue discussed by the 
Council of Australian Governments because it should be a whole of Australia issue and not just left to each 
state’s legislative framework as this causes jurisdictional problems with cross-border surrogacy. I will explain 
that later.  

Commercial surrogacy is illegal in Australia, except in the Northern Territory, where it is unregulated. Surrogacy 
is permitted for altruistic reasons. It is illegal for people living in Queensland, New South Wales and the ACT to 
go overseas for commercial surrogacy but from my understanding it is not illegal for residents of Victoria, 
Tasmania, South Australia, Western Australia or the Northern Territory to go overseas for commercial 
surrogacy. I think that is more to do with the way the legislation is worded. When surrogacy legislation was 
passed, in most states it was only for altruistic surrogacy and for very few people. As I said, the Northern 
Territory has no laws or regulations surrounding surrogacy. The surrogate mother is presumed by law to be the 
parent of a child born in a commercial surrogacy arrangement. If she has a husband or partner who consented to 
the procedure, they are considered the other parent. Expectant biological parents can apply to the Family Court 
for a parenting order that would confer parental responsibility for the surrogate. As I said, last year 400 of these 
children came back into Australia from Thailand. 

When we look around the world, we find that surrogacy is banned completely in Germany, Spain, France and the 
Netherlands. However, France does not put a ban on couples bringing in children from surrogates abroad. In 
Britain, commercial surrogacy is illegal and punishable by law, although altruistic surrogacy is allowed. India, 
Russia and the Ukraine allow commercial surrogacy. In India, the industry is worth $US1 billion. In the US, it is 
allowed in 19 states, which have compensated surrogacy, and another 10 allow unpaid surrogacy.  

Michael Nicholls, QC, wrote a paper for the Australian Journal of Family Law on legal problems with 
international surrogacy arrangements. I urge people to read this paper as he gives a Western Australian 
viewpoint. He highlighted the Balaz case in which a German couple commissioned a surrogate pregnancy in 
India using Mr Balaz’s sperm and a donated egg. Twins were born in 2008 and Indian birth certificates were 
issued naming the Balazes as the parents. But German authorities refused to recognise the birth certificates as 
establishing either parentage or German nationality because surrogacy is illegal in Germany. Mr Balaz then tried 
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to get Indian passports for the children. This was refused because they did not have an Indian parent. So the 
children were stateless. The Indian birth certificates were then recalled and Mrs Balaz was replaced with the 
Indian surrogate mother as the children’s mother, although Mr Balaz was still identified as the father of the 
twins. Although the nationality of the children was now recognised because they were born on Indian soil to an 
Indian mother, the Indian passport authority continued to refuse the children passports and it was not until 
December 2009 that India’s highest court urged the Indian authorities to consider non-judicial avenues and 
suggested adoption as a possible solution. But that was not possible because the requirements of neither the 1993 
Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption nor Indian 
domestic law had been met because the children had been neither orphaned nor abandoned. Eventually after two 
years, Germany issued the children with visas and they were able to leave India on the basis that 
Mr and Mrs Balaz would formally adopt them in Germany under German law.  

Mary Keyes from Griffith Law School reports that Australian intended parents enter into surrogacy agreements 
outside Australia with foreign birth mothers and return with the children to Australia. Some intended parents 
then apply for parenting orders by consent under the Family Law Act. Cases of this kind emphasise the tension 
between two significant policy goals—the child’s best interests, which must dominate the court’s determination 
as to whether to grant parenting orders, and the prohibition of commercial surrogacy. The former naturally 
prevails. In every published case, the Family Court relied on the evidence tendered by the intended parents, 
indicating the foreign birth mother’s consent to the applications even when some of that evidence was quite 
concerning, the birth mother’s lack of interest in parenting the child and the satisfactory nature of the parenting 
agreement in concluding that the best interests of the child were served by making the parenting orders. In most 
cases, the court did not record that this was a breach of Australian criminal law. 

We also have a problem with cross-border altruistic surrogacy between states. Parenting orders are only intended 
for altruistic surrogacies that are entirely local to the state or territory. The variety in the regulations of altruistic 
surrogacy creates conditions for regime shopping. For example, in WA there is a requirement that the WA 
Reproductive Technology Council has approved the surrogacy agreement. The ACT, South Australian and 
Victorian schemes impose so many requirements, including multiple nexus requirements, that it is unlikely that 
a cross-border altruistic surrogacy could be given effect. We should just take into account the fact that we are 
one continent; we are Australia. By granting parenting orders, the requirements in these states are mandatory and 
the courts have absolutely no discretion to relax those requirements. We need one uniform law for all 
Australians, not separate, so that altruistic surrogacy does not have cross-border limitations. I notice that 
overseas, Thailand is now thinking about surrogacy laws. The Australian Embassy in Bangkok says Thailand has 
no laws on surrogacy. I do not want those people who are awaiting the birth of their babies to be caught up in 
a situation in which they cannot come home or in a situation such as that of the Balaz twins who took two years 
to get back home.  

Most people who go down the path of surrogacy do so because they really, really want a child and cannot have 
one any other way. I want our laws to be uniform and the Council of Australian Governments is the right place 
to discuss overall laws on surrogacy. We need checks and balances on people who leave Australia for the sole 
purpose of bringing back a child. We also need uniformity and for the law to change, which will mean that we 
allow altruistic surrogacy without borders in Australia from a certain date in the future; COAG is the place to 
discuss this. If 400 babies a year are being brought into this country, the law is already being broken, and not 
acknowledged that it is being broken, and it needs fixing. It is clear for all parties concerned that it is a legal 
minefield. These children need certainty. My focus is on the children.  

Lastly, personally and professionally I believe that paedophiles have no place being able to procure a child for 
their own sick purposes. The case of the two little babies in the media at present shows me that the law needs to 
change, and soon. I will not and cannot condone a convicted sex offender living in the same house as his 
children. Everything I stand for in my personal and professional life does not allow me to condone this 
behaviour.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [11.33 am]: I start by pointing out 
that in our party this issue is decided through a conscience vote, so members in our party can express the point of 
view they hold in this matter, so I am speaking on behalf of myself.  

I thank Hon Robyn McSweeney for bringing the motion before us today. The issue has been highlighted by an 
awful case, which is probably less to do with surrogacy and more to do with that particular person’s criminal 
background. It highlighted the issue and I think we need to grapple with it.  

I do not disagree with Hon Robyn McSweeney that it would be helpful if the Council of Australian Governments 
tackled this issue and if we took an approach that created one set of laws across Australia. It would be good if the 
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federal government took this up internationally and entered into some arrangements with other countries. I think 
those things would be good.  

We need to look at what we can do as a state and we need to recognise, as Hon Robyn McSweeney pointed out, 
that the regulatory framework we put in place as a Parliament has not prevented Western Australians from 
seeking surrogacy in a way that is unregulated. Hon Robyn McSweeney referred to some information and I will 
refer to some in a minute. Clearly, our laws are not stopping people from pursuing surrogacy overseas and if we 
cannot control that, the question that we have to answer is whether we look at amending our laws so that those 
people who want to pursue surrogacy but who cannot under Western Australian laws are able to do so. We need 
to say yes to that question because we need to regulate it. Right now it is happening unregulated and the outcome 
is not good.  

I want to quickly refer to material that was published last Friday in the Medical Journal of Australia. This 
research paper on Australians using surrogacy makes several points, including — 

Compensated surrogacy is illegal in all Australian jurisdictions, and in some it is also a criminal offence 
to undertake surrogacy overseas. Uncompensated surrogacy is regulated in most states. 

The telling part of that research from the Medical Journal of Australia is this — 

The high proportion of intended parents using overseas instead of domestic surrogacy arrangements 
shows that Australian public policy in this area is failing. Legally accessible uncompensated surrogacy 
processes clearly do not meet the needs of many. Further, state-based legislation criminalising overseas 
compensated surrogacy is not stopping the practice. It appears that the drive to have a child for people 
who need surrogacy is greater than the barriers erected by Australian legislators. 

In the interests of facilitating more equitable access to surrogacy arrangements within Australia, there is 
a need to review surrogacy-related laws, regulations, processes and requirements. Allowing surrogates 
to receive some compensation for the work of carrying a pregnancy might make it easier to recruit 
surrogates in Australia and avoid the need for people to undertake unregulated surrogacy overseas. 

I think that is the position that I find myself in, in a nutshell. I would rather we opened up our laws and had 
surrogacy arrangements that we could regulate than have this set of laws that prohibits compensatable surrogacy, 
but does not stop people going overseas and doing it. We have absolutely no control over it. Indeed, a person 
who would not meet the strict requirements to either foster or adopt a child here is able to use the surrogacy 
process overseas and to enter into the arrangements that we have seen applied to baby Gammy. That is not 
satisfactory. When the baby Gammy issue hit the airwaves, I made some comments in the absence of my 
colleague Hon Stephen Dawson—with his permission because it is not my portfolio anymore—and I said that 
I really think this problem needs to be fixed nationally and internationally. However, it is a bit pie in the sky to 
think that will happen, because the hurdles to doing that are just so huge. We are legislators and we have passed 
legislation about surrogacy. I am really hopeful that the review being undertaken makes some recommendations 
about practical ways of amending our laws so that those people who are prohibited from pursuing surrogacy in 
Western Australia, but who would indeed be fit and proper parents, can do so legally. I hope that we look at 
some form of compensation for surrogacy. I do not know what the model for that should be, but it would need to 
be highly regulated. We do not want people to be exploited and we do not want to turn people into baby 
factories. The process needs to be highly regulated and I do not have in my mind a sense of what that model 
looks like, but we are putting in place a system that is so strict that the number of children being born under it is 
quite limited, yet there is nothing to stop people from going overseas and doing exactly what we have tried to 
prevent them from doing here. We have a policy gap; our policy is not matching the practice and we really need 
to think about how to do that better.  
HON PETER KATSAMBANIS (North Metropolitan) [11.38 am]: I rise to make some comments on this 
motion. At the outset I say, as with every other speech that I have given in this place and intend to give in this 
place, this is my personal view. I thank Hon Robyn McSweeney for moving this motion and bringing this issue 
to the house so that we can have an open and frank debate about it. It has come about because of a rather difficult 
case that has received publicity lately, and often we find that our laws and our own social mores are challenged 
by these outlier cases and these things that happen so rarely. When they do happen, we need to stop and think 
about whether we have the balance right or whether we need to make some changes to our existing laws and our 
existing practices. That is what is happening today and that is what this motion is encouraging. 
Surrogacy will always be an emotive issue, because at the end of the day, and at the heart of it, it relates to 
children. I would like to place on record that having children is one of the greatest gifts that we can have in life. 
I should know a bit about that, because I have five children of my own, and I have to say that each and every one 
of them has enriched my life in ways I could not have possibly imagined, and will continue to do so for many 
years to come. I do not think that people should be precluded from enjoying the wonderful merriment and joy 
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that comes with childbirth; so the more facilitative we can be, the better it is. I think it is a crying shame that 
adoption in Australia is really a principle rather than a practice and that we do not have a lot more of that 
happening in Australia.  
Surrogacy over the years has opened up a greater opportunity for couples to enjoy childbirth when they might 
not have otherwise been able to enjoy it. It is interesting that Hon Robyn McSweeney chose to use the word 
“altruistic” surrogacy, because altruism is becoming in shorter and shorter supply in this country. I think that is 
a bad thing. I would like to encourage more altruism, including in the case of surrogacy. But where I tend to 
draw the line is on the concept of commercial surrogacy. To me, that is leading us to the point at which children 
and childbirth become a commodity. I do not believe we should commodify children and childbirth. So I would 
have great difficulty in supporting commercial surrogacy as a principle. I do not have a lot of time in this debate, 
and I do not want to waste the time of the house, but I also want to speak about how I do not think that opening 
up commercial surrogacy in Australia would combat in any way what is happening with couples going overseas 
and seeking access to commercial surrogacy, and I will get to that in a moment.  
The recent case of the couple in Bunbury, with the father who has been convicted of child sex offences, opens up 
a particular area of our law to great scrutiny. This is a person who could not legally adopt a child in Australia and 
could not legally have a child born in a surrogacy arrangement in Australia, for the reasons of his prior criminal 
history, but was able to go overseas and obtain a child through surrogacy. A lot of people would throw up their 
hands and say that the couple went overseas and there is not a lot we can do about it. I put it to members that 
there is a lot we can do about it. We have laws in a lot of areas that relate to extraterritorial activities. One of 
those areas is female genital mutilation. We have outlawed the practice of people taking children from 
Western Australia overseas to have that procedure conducted and then bringing those children back into 
Australia. Anyone who has that procedure done to a child overseas is subject to Western Australian law. We also 
have laws around what is euphemistically called sex tourism; that is, child sex exploitation that takes place 
overseas. If Western Australians go overseas for that purpose, they can be dealt with under the law in this state. 
I have no doubt that if we were to frame a clause in our legislation properly, with appropriate extraterritorial 
effect, we would be able to place an effective ban on people who are precluded from accessing adoption or 
surrogacy in Australia, because of the commission of certain crimes, and prevent them from accessing adoption 
or surrogacy overseas and bringing the child back to Australia. I think that would work as a very effective 
deterrent. The other thing that we could do, of course, not as a Parliament here, but through the operation of the 
Council of Australian Governments, is strengthen our visa requirements so that it would be of no use practically 
for someone to go overseas and enter into that sort of arrangement because they would be precluded from 
bringing the child back to Australia. That would also work as an effective deterrent.  
I now want to get on to commercial surrogacy. What Hon Sue Ellery effectively said is that because people are 
going overseas and entering into commercial surrogacy arrangements in often unregulated environments, that is 
probably a good reason to introduce commercial surrogacy into Australia to provide a regulated environment in 
which people will be able to access commercial surrogacy under our laws. I do not agree with that, 
philosophically and morally, because I do not believe that our laws should commodify children in that way. But 
I also do not agree that we can stem the problem of going overseas to access commercial surrogacy, for a number 
of reasons. The biggest reason is cost. We know that things cost more in Australia and Western Australia than 
they do in other countries. Cost would still be a big driving factor. People go overseas for all sorts of reasons. 
People go on shopping holidays overseas because the goods are cheaper. People go overseas to have certain 
surgical procedures—dental work and the like—done because it is cheaper. Even if we made commercial 
surrogacy legal in Western Australia, there would still be people who would want to go overseas to access 
commercial surrogacy because it is cheaper. Other people would want to go overseas to access commercial 
surrogacy in order to avoid the Australian regulations. That includes, unless we update our laws, those people 
whom we would consider inappropriate to have children through adoption or surrogacy in Australia. Rather than 
wave the white flag and say we had better allow commercial surrogacy in Australia because it is happening 
overseas, we should get our laws right so that we will dissuade and discourage people from entering into that 
practice. 

The other issue that I want to touch on in this limited time is the nexus that Hon Sue Ellery alluded to in her 
speech between commercial surrogacy arrangements and the exploitation of women. I am not an expert in this 
area but I think that as a society we have come a long way in dealing with the exploitation of people through 
things like slavery, indentured and bonded labour, and prostitution, and we have addressed that in many ways. 
What concerns me immensely, especially in countries overseas in which the regulations might not be as strong as 
they are in Australia, is that commercial surrogacy seems to operate in some sort of vortex where the exploitation 
of very vulnerable women is at the heart, or epicentre, of that commercial practice. If that is happening, we need 
an international effort, not just an Australian effort. Having led the way forward in women’s rights, and in 
ensuring that the rights of exploited people are protected, this is another area that we should look at. Rather than 
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wave the white flag, perhaps what we need to do is go into the seedy underbelly of these sorts of practices 
overseas and ensure that if women are being exploited—I have heard that they are; I do not know if that is the 
case—we help to end that practice.  

With those few words, I thank Hon Robyn McSweeney for bringing this motion to the house, and I look forward 
to hearing the views of other members. 

HON LYNN MacLAREN (South Metropolitan) [11.48 am]: I rise to make a few comments in response to the 
motion. I also want to commend Hon Robyn McSweeney for putting this motion on the notice paper. This is 
a very big topic and it is one that is much covered in the news nowadays, but it is something in which 
I personally have very little experience, so the opportunity to delve into it and learn a bit more about surrogacy 
and the issues surrounding surrogacy is welcome. I thank the member for the tenor of the motion in enabling us 
to talk about some of the ethical and legal issues that arise with regard to surrogacy.  

I have much appreciated the contributions to date from the other members who have looked into this in a bit 
more detail. In the short amount of time that I have been able to research the matter I have become aware that 
there is an organisation known as Surrogacy Australia, which was founded in January 2011. 
Hon Robyn McSweeney may have mentioned this organisation in her comments. Surrogacy Australia is 
a registered not-for-profit organisation and is run by volunteer management, as one would imagine. It is made up 
of parents through surrogacy, surrogates, researchers and lawyers. The parents and surrogates have a range of 
qualifications and professions, including in psychology, social policy and medicine. They have done some 
research that is specific to Australia, which will be released tomorrow morning. I will put that link out on various 
websites to try to get that information to members. I was able to glean from that a little more about the direction 
I think we should go in reform to address this matter. One of the things I learned is that the high proportion of 
intended parents using overseas instead of domestic surrogacy arrangements shows that Australian public policy 
in this area is failing. We have highlighted that this morning, and it has been highlighted in the news over the 
past couple of weeks. Legally accessible, uncomplicated surrogacy processes clearly do not meet the needs of 
many people. State-based legislation criminalising overseas surrogacy is not stopping the practice. It appears that 
the drive to have a child, for people who need surrogacy, is greater than the barriers that have been erected by 
Australian legislators.  

I want to talk specifically about Western Australian legislation on surrogacy. The research shows that in the 
interest of facilitating more equitable access to surrogacy arrangements within Australia, there is a need to 
review surrogacy-related laws, regulations, processes and requirements. Indeed, a submission was made by 
Surrogacy Australia to the Department of Health about the Surrogacy Act 2008. It highlights the current 
problems in the system, including barriers to locating a surrogate or gamete provider, discrimination that can 
occur through surrogacy, the failure of state-based criminalisation provisions to change behaviour and 
inconsistency in the legal determination of parentage. I note that it is an offence under section 21 of the 
Prohibition of Human Cloning for Reproduction Act 2002 to pay an egg or sperm donor anything other than 
reasonably incurred expenses. Intended parents in Western Australia faced with this restriction and a shortage of 
local gamete donors are undertaking gamete donation overseas. The legislation is motivating intended parents to 
undertake arrangements in overseas jurisdictions. In fact, I read somewhere that there is in excess of 
1 000 Australian children whose social parents are not recognised as their legal parents in Australia. That is 
becoming a significant problem. This is despite one or more of their social parents actually being a biological 
parent, so there is clearly a gap in our legislative framework.  

I know that this can only be a brief contribution, and I merely wanted to point to the six solutions that the 
Surrogacy Australia group has recommended in its submission. The first is the removal of discrimination. 
The Surrogacy Act needs to allow singles and same-sex couples access to well-regulated surrogacy in Western 
Australia. The second is facilitating access to Australian surrogates and donors. The WA legislative environment 
needs to provide for an independent body to assist with intended parent surrogate recruitment, screening and 
matching. The absence of such a service forces parents to rely on unregulated social media forums, and if they 
fail, to look overseas for potential surrogates. This state, or a federally empowered body, needs to be funded to 
manage surrogate and intended parent screening and matching, provide improved pre-agreement counselling and 
ongoing counselling support to all parties in surrogacy arrangements. The third solution is the ability to 
compensate both gamete providers and surrogates. From what I have heard already this morning, that is 
a controversial subject. The topic has been opened up today and clearly merits a much more thorough inquiry to 
determine how we could go about that. If gamete donation is to be effective in Western Australian legislation, it 
needs to be effectively reviewed and proactive strategies developed to support the intended parents to find 
donors within Western Australia. The fourth solution is surrogate matching. Better access to surrogacy within 
Australia would require far greater access to Australian surrogates. A key change required is the establishment of 
a not-for-profit agency to act as a centralised database for potential surrogates and intended parents to register. 
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This model might also allow registered assisted reproductive treatment providers to access the database and 
facilitate meetings between potential surrogates and intended parents. The fifth solution is to allow financial 
compensation of Australian surrogates to a capped value. I will circulate this to members, particularly 
Hon Robyn McSweeney, because I know that she will be very interested in the details here. Many people 
involved in altruistic surrogacy arrangements have the right to charge for their services, including counsellors, 
lawyers and IVF clinics. The central person in the arrangement is prohibited from earning money. It could be 
argued that lawyers, IVF clinics and counsellors are, in fact, making money out of the surrogate’s altruism. This 
is exploitative and unfair.  

Compensated and non-commercial surrogacy is a fair option. Intending parents are willing to pay surrogates for 
their work and, in fact, benefit from being allowed to offer a token sum of money as a gift in exchange for the 
priceless gift of their own child. Research by Surrogacy Australia and academic researchers has shown evidence 
that intended parents are often uncomfortable accepting the gift of surrogacy in the absence of any financial 
compensation beyond expenses. Research with surrogate mothers shows that in countries offering paid 
arrangements most surrogate mothers are motivated by a mix of altruism and financial betterment. For example, 
in Canada costs are allowed for time and effort, which takes into account not medical, assisted reproductive 
treatment, legal and counselling costs, but an additional amount for the effort required to undertake surrogacy.  

The final solution on this list is a surrogate support network. Medical practitioners, church leaders and social 
workers understand that their work is vocational. In these professions, as with surrogacy, the job requires 
individuals to give time and emotional energy that goes beyond their job requirements. When women choose 
surrogacy work, it should be understood to be a vocational choice with a huge emotional, physical and time 
commitment. Women who make this choice should be supported.  

I want to once again thank Hon Robyn McSweeney. I also note that on Australian Story this week, an 
ABC reporter who was an IVF baby discovered that clinical records had been altered to prohibit her from finding 
out who her biological father was. These are the kinds of things we need to ensure never happen again. We need 
to protect this medical information that people have a right to; she has a right to know who her biological parents 
are. It is interesting that it was probably a policy decision at a clinic level that meant she could no longer contact 
her biological father. Let us be aware that this issue affects many people and perhaps it is something we should 
look into further.  

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [11.58 am]: I also thank 
Hon Robyn McSweeney for moving this motion today. We know this is a highly contentious issue that has been 
brought to the community’s attention with recent events. We also know that it is an extremely complex ethical 
and emotional situation. It is certainly a tragic and sad situation that many couples cannot conceive children 
naturally and look to alternative methods. Surrogacy is not a new issue. It is a matter that has been around for as 
long as some other matters that we might one day look at in this chamber. It has been conducted in various 
forms. History shows, and as happens in certain cultures, that there are a range of families in which a member of 
a family has borne a child for another member, and the child has been raised by a sister or brother’s family, 
a cousin or someone else. I have seen something of that nature in my own family, albeit via adoption. The issue 
is extremely complicated. The legislation was first introduced when Labor was in government. A parliamentary 
inquiry was held and a number of members of this chamber were involved in that inquiry, and I attended as 
a non-voting member. It was quite heart-wrenching to listen to the number of couples who gave evidence about 
their experiences, the degree of their frustrations in trying to have a child and how they saw surrogacy as their 
vehicle. At that time a very small group of people in this state were seeking to access surrogacy. I do not think 
the legislation at a state level is necessarily perfect. I think there is a lot of work to be done in that space. 
The issue I had at the time was that the legislation was very skeletal. We found, and we will still find, that a lot 
of the mechanisms used to moderate surrogacy are still being managed via directions—not even regulation—of 
the CEO. At that time, the committee did a very good job of hauling back a lot of those directions and getting 
them placed into the legislation. I still think more work is to be done and that is why I am very pleased a review 
is underfoot. I am not sure when it will be completed, but I think the Western Australian legislation came about 
because, unfortunately, the federal government did not proceed with its planned commonwealth legislation and 
left it to the states. I think the commonwealth found it was too difficult and it could not get agreement across the 
states at the time for some uniformity. I do not know whether that situation has changed. It may be that people 
are more mature and more educated about the issues surrounding surrogacy. We might be able to achieve 
a single uniform piece of legislation that would satisfy all the parties involved, but I think it is very healthy to 
have a proper and full debate in the community about these matters.  

On a personal level, I do not support commercial surrogacy. There have been calls for that from a range of 
people involved in the industry as providers or people who support and facilitate overseas surrogacy. The whole 
idea of paying someone a premium, if we like, to create and sustain a child—of commodifying a human life—is 
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quite abhorrent. Hon Sue Ellery and Hon Peter Katsambanis have talked about exploitation of women around 
this issue. We need only see the so-called “baby farms” established in India and women of low income being 
compelled to take part in these arrangements. Surrogacy is not something a woman in a western country would 
enter into without doing her homework, but in a lot of those countries where people are desperate for income 
they may be put in an unbearable situation whereby they have no option. There are a lot of dangers around this 
issue. It is not about just how we go about extracting eggs and using drugs to promote excessive egg production; 
there are serious health implications. We have read stories about this. Pregnancy itself is not necessarily easy for 
every woman so there are no guarantees at the end of the day for how an individual will carry a child. That 
comes back to the whole emotional rollercoaster ride: there are lots of issues for any couple who wants to be 
involved in this area.  

There are complaints that our legislation is perhaps too restrictive, but that is for a reason. Whatever we do, it 
must always be in the best interests of the child. It is very tight; there are waiting periods, cooling-off periods, 
psych assessments and all sorts of other evaluations. They are there for a purpose: to ensure that people going 
into this process are appropriate and know what they are getting into. It is not as though people are going to buy 
a car and can change their mind halfway through the process. They must be fully committed and fully engaged. 
The processes included in the legislation were well thought out and appropriate. They may change; they may be 
loosened or tightened or perhaps they will need to include a few more steps.  

Comments were made by members about payment for surrogates. Our legislation includes some components that 
a surrogate can be paid for. They are not excessive costs; I think they can be paid for up to two months of lost 
income. They can be paid reasonable other costs associated with the pregnancy and a range of other matters. 
When the committee looked at these issues there was extensive debate around payment as there was around the 
age of the potential surrogate mother. People had varying views on that. This is not a simple matter that will be 
resolved with this review. It is something we will have to deal with on a regular basis. The genie is out of the 
bottle with laws in various states. It is our job in this place to make sure we have the best legislation to assist 
couples who may be faced with surrogacy as the only opportunity to have a child and a family. Adoption has 
been canvassed, but I also think that one of the reasons a lot of couples who presented to the committee in 2008 
were looking at surrogacy was that it is very difficult to access a child by adoption here in Western Australia. 
There is a very small number available. There are changing community views on that. The number of abortions 
in our state has increased and fewer children are available for adoption. Some people do not want to adopt; they 
want to have their own child. These are perfectly understandable reasons for seeking surrogacy. If we are to talk 
about the barriers to people with surrogacy, we need to have that mature conversation about adoption in our 
state, be it state-based or overseas. For a lot of people who want to adopt from overseas, not for surrogacy 
necessarily, that is a big issue as well. We sometimes need to look at how all these issues fit to see how we deal 
with something like this. This is a very complicated issue; it crosses a whole range of our current legislation. 
There will always be mixed views in the community. A lot of people who have close friends or family members 
wanting to have a child would ask what they can do to help them in some way. I have good friends who have 
a beautiful daughter who is a surrogate child. We gave them whatever support we could. If they had come to me 
when I was much younger and asked if I would provide an egg to help them, I would have said yes because that 
would have been a way of assisting them. The issue is complicated and I hope we can come to some resolution at 
some point.  

HON DONNA FARAGHER (East Metropolitan — Parliamentary Secretary) [12.08 pm]: My apologies for 
my voice. I rise to say a few words about the motion before us and, as other members have done, I thank 
Hon Robyn McSweeney for bringing this motion before the house today. It is, of course, a very topical subject at 
the moment, not for the right reasons, unfortunately, but I think the discussion we have had today has been 
a very good one. Similar to Hon Kate Doust, I am also reminded of what was quite a lengthy debate in this 
house, particularly in 2007 and, again, in 2008, when the Surrogacy Bill was introduced. In the past 24 hours 
I took the opportunity to look back at the various contributions to that debate, including my own. It is fair to say 
that what dominated my thinking at the time, and my ultimate decision about which way to vote on the bill, was 
the test as to whether I felt that it was in the best interests of the child, having regard to the possible unintended 
consequences that could result and how those consequences could impact on the child. Although that bill passed 
through Parliament, I remain of the view that when legislation of this type is brought before Parliament, whether 
it be a Parliament in Australia or overseas, it is incumbent on legislators to ensure that there are checks and 
balances so that those unintended consequences are minimised and so that, as Hon Sue Ellery said, people are 
not exploited and, most importantly, that the rights of the child remain paramount. 
Similar to other members, I do not intend to reflect on the case of baby Gammy—certainly, an investigation is 
underway—but it inevitably highlights how complex, confusing and difficult surrogacy arrangements can be 
legally and ethically, and even more so, as Hon Robyn McSweeney identified, when money is involved. It may 
well be appropriate for the Council of Australian Governments to look at this issue, as suggested by 
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Hon Robyn McSweeney. As she outlined, there are clear differences across the states and territories. I recall 
seeing a television interview last week with a couple who live in Victoria or New South Wales—I could be 
wrong—who intended to leave their extended family and home to move to another state to ensure that they did 
not break the law. Clearly, that is not a good situation for them or their families. That is the sort of thing that 
Hon Robyn McSweeney said needs to be looked at. I am also aware that Foreign Minister Julie Bishop has 
indicated that her department, along with the Attorney-General’s Department and the 
Department of Immigration and Border Protection, are looking at this issue as it relates to baby Gammy and, 
more broadly, as it relates to overseas commercial surrogacy. I am not sure what they will find or what they can 
change to reduce what are, as Hon Sue Ellery said, the unregulated practices happening overseas. However, 
I think we all agree that through that process improvements hopefully could be made. For my part, I remain of 
the view that surrogacy laws must be as transparent and unambiguous as possible, albeit that will always be 
difficult because it is a difficult subject to deal with. Most importantly, if we look at this issue again—whether it 
is this Parliament or another Parliament—I am sure that all members would agree that the rights of the child 
should always be at the forefront of everyone’s thinking. We as legislators and members of the community have 
a responsibility to ensure that their welfare is put first at all times. A baby is a human being who has the right to 
know its parents, as Hon Lynn MacLaren said, and to be loved and nurtured no matter what. 

HON ALANNA CLOHESY (East Metropolitan) [12.14 pm]: I thank Hon Robyn McSweeney for moving this 
motion. As other members have said, it is an important and topical issue for debate in this place. The appalling 
and recent case of baby Gammy has, for all the wrong reasons, given surrogacy a high media profile and caused 
community debate. The important matter is that the practice of surrogacy outstrips the law, which is a significant 
problem for the intending parents, the surrogate mother and, most of all, the best interests of the child. The fact is 
that baby Gammy’s case is the exception. Although it received a significant amount of media attention, there are 
many other surrogacy cases in which the outcome has been positive and significantly better. That is not to 
dismiss the plight of baby Gammy, but we need to address our laws and practices to make sure that that does not 
happen again. Hundreds of thousands of Australians have used and are using assisted reproductive technology. 
I am sure that nearly every member of this place would know of a family that has accessed ART in some way. 
Given its widespread use, we need to look at it. Part of the problem is that the laws are outdated and need 
addressing, particularly in Western Australia where they discriminate against certain sections of the community 
who seek to be parents and form families. In particular, they discriminate against single men and gay male 
couples. That issue should be addressed in the current review. Because the laws are so limited, couples are 
forced to use surrogacy arrangements overseas. We need to look at ways to measure how surrogacy 
arrangements overseas can be improved, because although the laws are restrictive, the choice still exists. We do 
not want to close the option of surrogacy for people who want a family. We want to make sure that there are 
reputable services and standards and that everybody involved in the process is not exploited, particularly the 
surrogate. 
One of the problems in Australia is that there is a prohibition on advertising surrogacy services. If such services 
cannot be advertised, those international clinics that operate with very high standards cannot be advertised. 
It would be simple to change that law to provide higher standards and to give greater assurance that the rights of 
the surrogate and of the child, in particular, are being met. 
I will now refer to some particularly good research that was reported on in the Medical Journal of Australia and 
which other members, including Hon Sue Ellery and Hon Lynn MacLaren, have highlighted. It is the first time 
that researchers have considered the experiences of people who access surrogacy services. The researchers found 
that a wide range of people access surrogacy services. These include heterosexual and gay couples, single men 
and single women; however, it actually depends on the laws in each of the different states. People use surrogacy 
services for a range of reasons to form families but the barriers within domestic surrogacy create quite difficult 
problems for many, so very few proceed with domestic uncompensated surrogacy. Although the technology is 
there, the access to the technology is not, which makes it very difficult for thousands of Australians. In fact, 
almost half of the respondents to the survey — 

Motion lapsed, pursuant to standing orders. 
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